[image: image1.jpg]



PAGE  
2

 IN THE COURT OF OMBUDSMAN, ELECTRICITY PUNJAB,


           66 KV GRID SUBSTATION, PLOT NO. A-2, INDL. AREA,


                  PHASE-I, S.A.S. NAGAR, MOHALI.

 APPEAL No. 11/2017     
            Date of Order : 16-5-2017

 M/S DASHMESH RICE MILLS,

 KILA BHARIAN ROAD,VILLAGE UBHEWAL,

 VILLAGE & POST OFFICE UBHEWAL,

 DISTT. SANGRUR.





















      

             ………………..PETITIONER

 Account No. LS-055/001.              

Through:

Sh.  Amarjit Sharma, Authorised Representative.

Sh. Kesar Singh, Petitioner.

VERSUS

 PUNJAB STATE POWER CORPORATION LIMITED.

         


                    …….….RESPONDENTS. 

Through:
Er. KUNAL KALRA, AE, (City), Sunam

O/O Addl. Superintending Engineer

Operation, PSPCL Division, Sunam. 


Petition No. 11 / 2017   dated   08.03.2017 was filed against order dated 31.01.2017 of the Grievances Redressal Forum (Forum) in case No.CG-166 of 2016   deciding that the total Service Connection Charges (SCC) recoverable from the petitioner is Rs. 4,26,900/- (total Rs. 4,33,300/- minus Rs. 6400/- on account of reduction in line length) which be recovered after deducting the SCC charges actually deposited by the petitioner. It was also decided that Dy. Chief Engineer/Operation Circle, Sangrur, may ensure to initiate disciplinary action against delinquent officials/officers for  not  charging service connection charges as per Supply Code-2007, Regulation 9.1.1.

2.

Arguments, discussions & evidences on record were held on  16.05.2017.

3.

Sh. Amarjit Sharma, authorised representative alongwith Sh. Kesar Singh, petitioner attended the court proceedings. Er. Kunal Kalra, AE, City  Sub Division, PSPCL, Sunam authorized by Addl. Superintending Engineer / Operation Division, PSPCL, Sunam alongwith Sh. Pawan Kumar, ARA,  appeared on behalf of the respondent, Punjab State Power Corporation Limited (PSPCL).

4.

Sh. Amarjit Sharma, the petitioner’s authorized representative stated that the petitioner is having a Large Supply Connection in the name of M/S Dashmesh Rice Mills, Ubhewal  with  sanctioned  load of 165 KW and Contract Demand (CD) as 165 KVA  bearing  Account No. LS-055/001 running under Ubhewal Sub-Division of DS City Division, PSPCL, Sunam.  

He next submitted that the petitioner got his connection for a  Rice Sheller in the month of October, 2010  and for release of this connection, the petitioner deposited estimated cost for Rs. 1,54,267/- which  was approved by the   Addl. SE. (DS) City Division, Sunam vide their office Memo No. 47 dated 29.04.2010 for augmentation and erection of new HT line.   As per clause of Demand Notice (DN) No. 8 dated 21.04.2010, the requisite amount of cost of estimate was deposited by the petitioner and accordingly, the connection was released.

He further stated that after a gap of six years, a notice vide AE (DS) Ubhewal letter No. 847 dated 16.08.2016 was issued to him asking to deposit Rs. 3,03,033/- on account of Service Connection Charges (SCC) in addition to the amount of estimate already deposited before release of their connection.

He pleaded that the concerned office of PSPCL framed and sanctioned the estimate to cover the cost of erection of required network to release their connection.  Accordingly, they were asked to deposit the estimated amount of estimate treating it as 24 hours un-interrupted power Supply (UPS) feeder where no other SCC were required as per then instruction No. 38.3 (ii) (a) of ESIM  which was applicable for connections released from 24 hours UPS feeder. The petitioner filed an appeal before the Forum against the notice for depositing the additional SCC  but  he could not get any relief. 

He contested that the sanctioned estimate or the Demand Notice (DN) have not so far been revised  but they have been asked to deposit Rs. 3,03,033/- as additional service connection charges  through AE, Ubhewal Sub-Division Memo No. 847 dated 16.08.2016 by revising earlier notice dated 23.06.2016 and  Demand Notice (DN) dated 21.04.2010 vide which they were asked to deposit Rs. 1,54,267/- only.  Thus, the service connection charges have already been paid in full by the petitioner as per Demand Notice and hence, no additional amount is required to be paid now. 

He stated that the recovery of the amount as per letter No. 847 dated 16.08.2016 is illegal and is not covered under the instructions of the PSPCL and Electricity Act-2003.  As per clause 93.2 of Electricity Supply Instructions Manual (ESIM), there is a limitation for the recovery of charges in compliance to  section 56 (2) of the Electricity Act, 2003 which  prohibits the licensee, distributing the electricity to recover the electricity dues after the period of two years from  the date when they  became first  due.  It was submitted that section 56 (2) of the Act provides that notwithstanding anything contained in any other law for the time being in force, no sum due from any consumer, under this section shall be recoverable after the period of two years from the date when such sum became first due unless such sum has been shown continuously as recoverable as arrear of charges for electricity supplied and the licensee shall not cut off the supply of the electricity supplied.  In the case of the petitioner, according to the provision of section 56 (2) of the Act, sum due from the petitioner was raised for the first time on dated 21.04.2010 and hence can not be recovered after a  period of two years, from the date when such sum became first due,  because of the fact that such sum had not been shown continuously as recoverable  as arrear of charges for the electricity supplied.  In view of this, the sum due is time barred and PSPCL is not entitled to claim the same after about six  years. 

 It was further argued that as per the instruction of release of connection from UPS feeder vide instruction No. 38.3 (ii) of ESIM-2010, the consumer was required to pay the estimated cost of line alongwith 16% of Administration Charges.  The amount now claimed is not as per the length shown in the sketch attached with the estimate and claim of labour for erection of ACSR in the estimate.  As per Sketch placed on record, new line of ten spans of 61 meters has been proposed  according to which, total length of new line i.e from becomes 610 meters, portion of augmented line i.e. from 2 wire to 3 wire has been shown as 460 meters and cable as 50 meters. Thus, total line becomes 1120 meters instead of 1140 meters shown in the notice now served.  Likewise, the labour as per estimate has been claimed for erection of 2290 meters  ACSR.  For new line of 610 meters in ACSR comes 1830 meters (610x3). Thus, the remaining ACSR used for argumentation of line was 460 meters.  The total length of line becomes 1120 meters including 50 meters of cable.  It is, therefore, prayed by the counsel of the petitioner that the respondent may kindly be restrained from recovery of additional service connection charges when full cost of the estimate has already been paid by them as per the clause No. 2 of Demand Notice and estimate sanctioned by the competent authority of PSPCL.  Moreover, the amount now being claimed is more than six years old and is beyond the limitation period as per instruction No. 93.2 of ESIM and Section 56 (2) of the Electricity Act - 2003 and prayed to allow the appeal.  

5.

Er.​​​​​ Kunal Kalra, AE City Sub Division, PSPCL, Sunam, representing the respondents submitted that it is correct that  the consumer was asked to deposit Rs. 1,54,267/- as per Demand  Notice no. 8 dated 21.04.2010 of the estimate No. S6720 / 03153.  Besides this, in this Demand Notice, the consumer was also informed/asked to deposit a balance amount of Rs. 97300/- as Advance Consumption Deposit (ACD) and Rs. 19800/- as Contract Demand (CD) Charges. Thus, total demand became Rs.2,71,367/-.  Accordingly, in compliance to this Demand Notice, the petitioner deposited Rs. 2,47,467/- vide B.A. 16 Receipt No. 38 / 45089 on 09.07.2010.   However, it is admitted that the petitioner was asked to deposit                            Rs. 3,03.033/- vide revised notice by the SDO Sub-Division, Ubhewal‘s Memo. No. 847 dated 16.08.2016 but it is denied that  the additional  amount as  is not required to be deposited by him. 

Further the respondents contested that as per clause No. 16 of the Demand Notice, a condition was laid down that the consumer would be liable to accept the demands of PSPCL raised from time to time.  But the consumer did not deposit the complete service connection charges as per  Commercial Circular (CC) No. 68/2008 dated 17.12.2008.  However, the Respondent vide letter No. 153 dated 06.01.2017 placed copies of receipts on  record as mentioned  below:-

1) B.A., 16 Receipt No. 38/45089 dated 09.07.2010 of                Rs. 2,47,417/-. [ Details as under]:-

Estimate cost =  Rs. 1,30.267 (Estimate No. S-6720/03153)

ACD              = Rs. 97,350/-

CD charges.   = Rs. 19,800/-

Total:             = Rs. 2,47.417/-. 

2) BA-16 dated 12.07.2010 of Rs. 9679/--Estimate cost of          No.72003872-Shifting of LT line outside the Sheller premises.

3) BA-16 dated  12.07.2010 of Rs. 20,427/- -Estimate cost of Estimate No. 6720/03871, shifting of LT line outside the Sheller premises. 


He also contended that  as per Regulation 9.1.1 of the Supply Code- 2007, for Industrial Connection, variable charges are also to be borne by the consumer after exemption of 250 metre length of line and  the description of CC No. 68/2008 is given below:-

i) Length of newly constructed line  
:
630 metre

ii) XLPE cable 35 mm2 ; length
 :
  50 metre.

iii) Two phase wire line  converted 

     into 3 phase 3 wire line 

  :        460 metre

            Total:



         1140 metre.

Less exempted 250 metre line. 

Remaining  length of the line should

be 1140 - 250 metre


   :
= 890 metre
 Hence, variable charges @ Rs. 320 X 890 metre  = Rs. 2,84,800/-.

He contested that instruction no. 93.2 of the ESIM, mentioning that an amount more than two years can not be recovered is not correct because these are related to consumption of electricity. Whereas the consumer has been asked through notice that the service connection charges are to be recovered from him because Application & Agreement Form No. 7081 dated 05.04.2010, duly accepted has been signed by the consumer in which it has clearly been mentioned, he is liable to pay that SSC and other expenses which are to be recovered by the PSPCL from time to time.  Thus, as per notice sent by the SDO, Ubhewal through its memo No. 847 dated 16.08.2016, the amount is recoverable from the consumer.


While submitting reply to the grounds of appeal, the respondents  again submitted that the petitioner M/S Dashmesh Rice Mills, Killan Road, Ubhewal applied for LS connection on 05.04.2010 in the office of Operation Sub Divn. Ubhewal.  At the time of applying for connection, the consumer deposited Rs. 97350/- as ACD and   Security of Metering Equipment                       Rs. 33750/- and accordingly, the consumer was issued Demand Notice No. 8 dated 21.04.2010.   However, as per Demand Notice, the consumer was asked to deposit the amount of Rs. 1,54,2676/- ( actually deposited Rs. 130267/- as per  BA-16 No. 38/45289)  as cost of the Estimate plus (+) 50% ACD as Rs.97,350/- and Rs. 19,800/- as  Contract Demand Charges which were deposited by the petitioner on  09.07.2010 and as such, the connection was released to the petitioner on 14.10.2010.  But as per orders of  Technical Audit Wing, the Accounts Officer/Field, Patiala issued calculation sheet on 16.08.2016 and as such additional demand was raised for Rs.3,03,033/- (Rs. 433300/- - Rs.130267/-) which was required to be deposited by him. The petitioner represented his case before the CGRF (Forum), which ordered that amount of Rs. 2,96,633/-  treating the length of line as 1120 meter, is recoverable from the petitioner. The respondent prayed to dismiss the appeal. 

6.
I have gone through the written submissions made in the petition, written reply of the Respondents, oral arguments of the Petitioner and the representative of the Respondents as well as other material brought on the record.  The relevant facts of the case are that the Petitioner got his new connection for Rice Sheller under Large Supply category in the month of Oct. 2010.  To release the connection, the Respondents issued Demand Notice (DN) dated 21.04.2010 and demanded Rs. 1,54,267/- as per estimate sanctioned on dated 13.04.2010 as Service Connection Charges (SCC).  However, the Respondents issued notice dated 16.08.2016 to the Petitioner to deposit Rs. 3,03,033/- on account of less deposit of SCC levied at the time of release of connection.  The Petitioner agitated this amount in CGRF (Forum)  who had given some relief due to wrong calculation of  variable portion of Service Connection Charges (SCC) due to  decrease in length of the line and recoverable amount was recalculated as Rs. 4,26,900/- instead  of  Rs. 4,33,300/- which are required to be recovered after deducting the SSC actually deposited by the Petitioner.

The Petitioner in his prayer mainly raised the issue that recovery of amount as per letter dated 16.08.2016 is illegal and is not covered under the instructions of PSPCL and Indian Electricity Act - 2003.  As per instruction No.93.2 of ESIM, there is a limitation for the recovery of charges in compliance of Section 56 (2) of Indian Electricity Act 2003 wherein it has clearly been mentioned that no sum due from any consumer shall be recoverable after the period of two years from the date of such sum became due unless such sum has been shown continuously as arrear of charges of electricity supplied. The amount raised vide letter dated 16.08.2016 first became due at the time of issuing Demand Notice (DN) i.e. on 21.04.2010.  The amount now being claimed is 6 years old and  as per instructions, the amount can not be  claimed after a period of two years.  Hence, the recovery of this amount at this stage is illegal.  The Petitioner further argued that as per instruction No. 38.3 (ii) (a) of ESIM for release of connection from Uninterrupted Power Supply (UPS) feeder, the consumer was required to pay the estimated cost of Line alongwith 16% of administration charges .  The Petitioner had deposited full cost of the estimate as intimated by the Respondents through Demand Notice.  Hence, nothing more is required to be paid by the Petitioner who prayed to allow the appeal.

The Respondents argued that the Petitioner was required to pay Service Connection Charges as per CC NO. 68/2008 dated 17.02.2008 for release of new connection wherein per KW/KVA charges alongwith variable charges were required to be taken from the Petitioner whereas due to oversight, estimated cost was taken from the Petitioner through Demand Notice.  This lapse was pointed out by the Technical Audit Wing of PSPCL on specific complaint.  He also informed that the Petitioner’s claim that chargeable amount has become time barred, as per instruction No. 93.2 of ESIM read with  Section 56 (2) of Indian Electricity Act - 2003, is wrong because the Hon’ble Punjab & Haryana High Court, in its decision dated 09.09.2011 in LPA No. 605 of 2009 clarified that limitation period of two years for charging the amount under Section 56 (2) of Electricity Act – 2003 shall start from the date of detection of mistakes by the officers / officials / demand raised by PSPCL.  The PSPCL also issued Commercial Circular No. 05/2012 dated 14.03.2012 in this regard.  In the present case, the mistake was detected by the Technical Audit and demand was raised on 16.08.2016.  Hence, the two years period will start from 16.08.2016.  Besides, the petitioner’s contention that his connection was released as per provisions under instruction No.38.3 (ii) (a) of ESIM, is correct to some extent because estimate to release the connection from UPS feeder was prepared and sanctioned as per provisions contained in the instruction whereas the SCC are required to be recovered as per CC No. 68 / 2008 on per KW/KVA charges alongwith variable charges.  Hence, the Service Connection Charges are recoverable.  He prayed to dismiss the appeal.

I have gone through the whole case and  one issue emerges which is required to be adjudicated that when the Petitioner had deposited full amount of estimate as per in Demand Notice whether raising of additional demand on 16.08.2016 i.e. after six years from release of connection, is as per regulation / law?

Petitioner has mainly raised two issues as under:-
(i) The first issue raised by the petitioner is that since full estimated cost was deposited before release of connection as per instruction No. 38.3 (ii) (a) of ESIM referred to in the Demand Notice issued by the Respondent, hence, the demand now raised by the Respondent is illegal and not recoverable.

In this context, I have gone through provisions contained in instruction No. 38.3 (ii) (a) of ESIM, reproduced as under:-

New connections:

“ (a)
All new single phase or three phase prospective consumers (except AP & DS) without any upper load limit shall be required to get the 11KV line erected by the PSPCL at their cost alongwith 16% establishment charges and they shall be required to install their own transformers.  The consumer shall have the option to get the supply metered at 11KV or at LT.  The industrial consumer shall be metered at 11 KV only.  In other cases the consumption shall be enhanced by 3% in case of LT metering to cover transformation losses.  While extending single phase or three phase 11KV line in all cases, it shall be ensured by Sr. Xen / DS that this is not misused by AP tubewell consumers.  No three phase LT line shall be erected.”
I agree with the arguments of the Respondents that the estimate was prepared according to these instructions and sanctioned by the Competent Authority but for release of new connection the amount was to be charged as per CC No.68 / 2008 dated 17.12.2008 which was issued with the approval of PSERC.  In view of provisions contained in above commercial circular  for LS load upto 500KVA, the per KW / KVA charges are Rs. 900/- per KVA and variable charges are Rs. 320/- per metre over and above 250 metres of length of Service line, as per Regulation 9.1.1 of Supply Code – 2007 for release of new connection which states as under:- 


9.1.1. For new connections:

 (i)  Domestic, Non-Residential, Industrial 

          and Bulk Supply Categories:


(a) The applicant requesting the Licensee for a new connection under Domestic, Non-Residential, Industrial and Bulk Supply categories will be required to pay per KW / KVA charges as approved by the Commission.  Such load / demand required is upto and including 500KW / 500KVA and the length of the service line is upto one hundred metres for Domestic & Non-Residential Supply category and two hundred fifty metres for Industrial and Bulk Supply categories.  Where the length of the service line exceeds the above prescription for the applied category, the applicant will also pay for the additional expenditure for the extra length on actual basis at the rates approved by the Commission.”


In view of above regulation, the Respondents has now worked out SCC which is correct.  I have also gone through the decision dated 31.01.2017 of CGRF in case no. CG 166 of 2016 and observed that CGRF has correctly calculated the variable cost due to reduction in Line length.

(ii)
The next issue raised by the Petitioner is that the claim is                time-barred as per provisions contained in 56 (2) of Indian Electricity Act – 2003 as the demand could not be raised after a period of two years. In this regard, a   reference  is made to Section-56(2) of the Act which read as under:-

“Notwithstanding anything contained in any other law for the time being in force, no sum due from any consumer, under this section shall be recoverable after the period of two years from the date when such sum became first due unless such sum has been shown continuously as recoverable as arrear of charges for electricity supplied and the licensee shall not cut off the supply of the electricity.”

The expression “sum became first due” have been interpreted by the Appellate Tribunal for Electricity in order dated 14.11.2006 in  the case of Ajmer Vidyut Vitran Nigam Limited V/S M/S Sisodia Marble & Granites Private Limited and others.  In Para-17 of this order, it has been held;


 “Thus, in our opinion, the liability to pay electricity charges is created on the date electricity is consumed or the date the meter reading is recorded or the date meter is found defective or the date theft of electricity is detected but the charges would become first due for payment only after a bill or demand notice for payment is sent by the licensee to the consumer.  The date of the first bill/demand notice for payment, therefore, shall be the date when the amount shall become due and it is from that date the period of limitation of two years as provided in Section-56(2) of the Electricity Act ,2003 shall start running.”
This decision of the Appellate Tribunal has been upheld by the  Hon’ble Supreme Court  of India in Civil Appeal No. D 13164 of 2007.  The order reads;



“We do not find any ground to interfere with the impugned order. The civil appeal is, accordingly dismissed”.

In this connection, I also refer to CC No. 05 / 2012 dated 14.03.2012 issued by the Respondents  is referred as per which the Hon’ble Punjab & Haryana High Court in LPA No. 605 of 2009 decided on 09.09.201,1 has observed that Section 56 (2)  of Electricity Act does not wipe off the recovery of arrears for more than two years.  The right to recovery of arrears by way of suit has been specifically protected.  The limitation period of two years for charging the amount under Section 56 (2) of Electricity Act – 2003 shall start from the date of detection of mistakes.
In view of these orders of the Hon’ble Supreme Court and Hon’ble Punjab & Haryana High Court, the charges become due for payment only after a bill or demand notice for payment is sent by the Licensee to the consumer.  In the present case, undisputedly, the notice was sent to the petitioner on 16.08.2016 and period of limitation for recovery of the bill under Section 56(2) of the Act starts from this date.  Therefore, argument put forth on behalf of the petitioner in this regard is not maintainable.

As a sequel of above discussions, I am of the view that Service Connection Charges (SCC) calculated by the Respondents are correct and recoverable, hence, I have no hesitation to uphold the decision dated 31.1.2017 of CGRF in case no. CG - 166 of 2016 with limitation to charge interest on the recoverable amount w.e.f. the date of 1st notice (16.08.2016) to the Petitioner.

Accordingly, the amount excess / short, after adjustment, if any, may be recovered / refunded from / to the Petitioner.
7.
The Petition is dismissed.

8.
 It is also held that Dy. Chief Engineer  / “OP” Circle, PSPCL, Sangrur should take strict disciplinary action against delinquent officers / officials for not charging Service Connection Charges (SCC) as per Reg. 9.1.1 of Supply Code – 2007 at first instance.
9.
In case, the Petitioner or the Respondents (Licensee) is not satisfied with the above decision, he is at liberty to seek appropriate remedy against this order from the appropriate Body in accordance with Regulation 3.28 of Punjab State Electricity Regulatory Commission (Forum & Ombudsman) Regulations – 2016.  

 (MOHINDER SINGH)

Place:  SAS Nagar (Mohali)  

       

      Ombudsman,

 Dated:  16.05.2017         
                  

            Electricity, Punjab 

                  






S.A.S. Nagar (Mohali)


